
                 Agenda Item No. 8b. 
 
 

Staff Report 
 
Date: November 6, 2014  
 
To: Mayor Elizabeth Brekhus and Councilmembers 
 
From: Elise Semonian, Senior Planner 
 
Subject: Rees, Pool Setback Variance, 12 Brookwood Lane, File 1978 

 
Recommendation 
Council approve the project subject to the findings and conditions attached. 
 
Project Summary 
Owner:   Nigel and Laura Rees 
Design Professional:  Catlin Landscape Architecture 
Location:   12 Brookwood Lane  
A.P. Number:   73-261-13 
Zoning: R-1:B-10 (Single Family Residence, 10,000 sq. ft. min. lot size) 
General Plan: Medium Low Density (3-6 units per acre) 
Flood Zone:  Zone X (outside 1% annual chance of flooding area), lower portion 

of driveway in Zone AE (area of 1% annual chance flood) 
 
Request for rear yard setback variance for new pool and spa, to be located in area of existing 
lawn (40 foot setback required, approximately 15 feet proposed). Side yard setback and lot 
coverage variances are requested for 60 sq. ft. pool equipment shed. The driveway is proposed 
to be replaced with a pervious surface to maintain the existing level of impervious surfaces.     
 

Lot Area  16,675 square feet   
Existing Lot Coverage   2,535 sq. ft.  15.2% 
Proposed Lot Coverage  2,595 sq. ft. 15.6% (15% permitted) 
Existing/Proposed Impervious Surfaces  no change 
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Background and discussion 
The applicants are requesting variances to construct a new pool in their back yard on an 
existing lawn area, within the required rear yard setback. The pool would be located adjacent 
to a neighbor’s side yard and would comply with the required side yard setback requirement. 
The site is heavily landscaped and no additional screening would be necessary to screen views 
of the pool area. The applicant would replace impervious driveway surface with a pervious 
material so the project would not increase impervious surface at the site. 
 
The Advisory Design Review Group (ADR) did not consider this application. The applicant 
discussed the project with each neighbor prior to submitting the application. No neighbor has 
expressed a concern with the application. 
 
Pools and other structures are required to comply with the Town setback requirements. The 
Town added pools, tennis courts, and other “recreational use structures” to the definition of 
“structure” in 1984.  According to County Tax Assessor Records, approximately 40% of 
developed parcels in Ross have a swimming pool.  Many pools were installed in the setbacks 
prior to 1984. 
 
The Council will need to determine if findings may be made for the setback variances requested 
for the pool and other improvements proposed within the required side and rear yard areas.  
The council may grant variances, exceptions and adjustments to the provisions of the zoning 
code where practical difficulties, unnecessary hardships and results inconsistent with the 
general purposes of the zoning code may result from the strict application of the provisions. 
(RMC §18.48.010) 

To approve a variance the Council must find: 

1. There are special circumstances or conditions applicable to the land, building or 
use referred to in the application. 

2. The granting of the application is necessary for the preservation and enjoyment 
of substantial property rights. 

3. The granting of the application will not materially affect adversely the health or 
safety of persons residing or working in the neighborhood of the property of the 
applicant and will not be materially detrimental to the public welfare or injurious 
to property or improvements in the neighborhood. (RMC §18.48.030) 

The applicants’ statements in support of the variance are attached. Unlike prior applications 
where staff has recommended denial of variances for pools, staff believes this site has special 
circumstances. The project site has an unusual shape due to its location on a bend of 
Brookwood Lane. The residence is sited far from the front property line, in excess of the 
required 25-foot front yard setback, which limits the developable area in the rear yard for a 
pool. The site is surrounded by lots developed with pools. The development on adjacent sites is 
far from the proposed pool and the project is not anticipated to have any negative impact on 
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surrounding development. The pool would be adjacent to a side yard setback for the site to the 
rear, and the pool would comply with the side yard setback requirement. The perimeter of the 
site is currently screened with tall and thick evergreen planting. 
 
Over the last several years, the Council has considered the specific site circumstances for pool 
setback variance requests. Council approved setback variances at 51 Shady Lane (site 
surrounded by 3 roads, historic residence, pool adjacent to neighbor’s side yard, complied with 
side yard setback), 14 Walnut (pool adjacent to neighbor’s side yard, 8 foot setback approved), 
and 1 Southwood (pool adjacent to a neighbor’s side yard, complied with side yard setback, 
objecting neighbor had a pool). The Council has also denied other pool applications when 
findings could not be found to support the application and neighbors expressed concerns (98 
Shady Lane).   
 
Fiscal, resource and timeline impacts 
If approved, the project would be subject to one-time fees for a building permit, and associated 
impact fees, which are based in part on the valuation of the work proposed.  
 
Alternative actions  
Alternative actions available to the Council include: 1.) continue the public hearing for any 
further information and review or modifications; or 2.) vote to deny the application and 
continue the project to permit staff to draft findings for denial.  
 
Environmental review (if applicable) 
The project is categorically exempt from the requirement for the preparation of environmental 
documents under the California Environmental Quality Act (CEQA) under CEQA Guideline 
Section 15301 (existing facilities, as an addition to an existing single-family residence in an area 
where all public services and facilities are available to allow for maximum development 
permissible in the General Plan and the area in which the project is located is not 
environmentally sensitive). No exception set forth in Section 15300.2 of the CEQA Guidelines 
(including but not limited to Subsection (a), which relates to impacts on environmental 
resources; (b), which relates to cumulative impacts; Subsection (c), which relates to unusual 
circumstances; or Subsection (f), which relates to historical resources, applies to the project. 
 
Attachments 

1. Findings and Conditions of Approval 
2. Material submitted by applicant 
3. Council Minute history  
 

  



4 
 

Attachment 1 

Recommended Town Council Action, Findings and Conditions 

Staff recommends that the Town Council approve the project based on the findings in the staff 
report, site visits, correspondence, and other information contained in the project file and 
subject to the following Conditions of Approval: 

 
Conditions: 

 
1. Except as otherwise provided in these conditions, the project shall be constructed in 

substantial conformance with the plans dated July 2014, on file with the Planning 
Department. 

2. A building permit is required. The plans submitted for the building permit shall identify 
how impervious surfaces will be limited to existing conditions prior to project final. 
Pervious surfaces shall not be converted to impervious surfaces after project final 
without prior approval of the Town. 

3. The applicants shall obtain an encroachment permit from the Department of Public 
Works for any work within the right of way.  

4. Any exterior lighting shall not create glare, hazard or annoyance to adjacent property 
owners. Lighting shall be shielded.  No up lighting is approved. 

5. The applicants shall comply with all requirements of the Marin Municipal Water District 
and Ross Valley Sanitary District before project final. Landscaping shall comply with the 
MMWD water-conserving landscape ordinance. Proof that MMWD has approved the 
plan or that it is exempt from their review shall be submitted to the planning 
department prior to project final. 

6. Any person engaging in business within the Town of Ross must first obtain a business 
license from the Town and pay the business license fee. Before the issuance of a 
building permit, the owner or general contractor shall submit a complete list of 
contractors, subcontractors, architects, engineers and any other people providing 
project services within the Town, including names, addresses and phone numbers. All 
such people shall file for a business license. A final list shall be submitted to the Town 
before project final. 

7. This project is subject to the conditions of the Town of Ross Construction Completion 
Ordinance. If construction is not completed by the construction completion date 
provided for in that ordinance, the owner will be subject to automatic penalties with no 
further notice. As provided in Municipal Code Section 15.50.040 construction shall be 
complete upon the final performance of all construction work, including: exterior repairs 
and remodeling; total compliance with all conditions of application approval, including 
required landscaping; and the clearing and cleaning of all construction-related materials 
and debris from the site. Final inspection and written approval of the applicable work by 
Town Building, Planning and Fire Department staff shall mark the date of construction 
completion.   

8. The project owners and contractors shall be responsible for maintaining all roadways 
and right-of-ways free of their construction-related debris. All construction debris, 
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including dirt and mud, shall be cleaned and cleared immediately. 
9. No changes from the approved plans, before or after project final, shall be permitted 

without before Town approval. Red-lined plans showing any proposed changes shall be 
submitted to the Town Planner for review and approval before any change.  

10. The applicants and/or owners shall defend, indemnify, and hold the Town harmless 
along with its boards, commissions, agents, officers, employees, and consultants from 
any claim, action, or proceeding against the Town, its boards, commissions, agents, 
officers, employees, and consultants attacking or seeking to set aside, declare void, or 
annul the approval(s) of the project or because of any claimed liability based upon or 
caused by the approval of the project. The Town shall promptly notify the applicants 
and/or owners of any such claim, action, or proceeding, tendering the defense to the 
applicants and/or owners. The Town shall assist in the defense; however, nothing 
contained in this condition shall prohibit the Town from participating in the defense of 
any such claim, action, or proceeding so long as the Town agrees to bear its own 
attorney’s fees and costs and participates in the defense in good faith. 
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